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T S N R A N

Appearances: Siegel & Yee by Hunter Pyle, Attorney, for David
Nagl e, Janes Rickman and Tinothy Lee; Crosby, Heafey, Roach & May
by Boyd E. Burnison, Attorney, for Peralta Community College
District.
Bef ore Dyer, Anmador and Baker, Menbers.
DECI S| ON

AVADOR, Menber: This case cones before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on appeal of an
adm nistrative law judge's (ALJ) proposed decision (attached)
dism ssing the unfair practice charge filed by David Nagle, Janes
Ri ckman and Tinothy Lee (Charging Parties). The charge all eges
that the Peralta Conmunity College District (Dstrict) retaliated
agai nst the Charging Parties because of protected activity

related to the District's decision to contract out its safety and

police services. This conduct was alleged to violate section



3543.5(a) of the Educational Enploynment Rel ations Act (EERA).?!
After a hearing, the ALJ dism ssed the charge.
| The Board has reviewed the entire record in this case,
including the unfair practice charge, the ALJ's proposed
decision, the Charging Parties' appeal? and the District's
response. The Board hereby adopts the proposed decision up to
page 35, line 9 as the decision of the Board itself, but it does
not adopt the remainder of the proposed decision.?
DI SCUSSI ON
In Lake Elsinore School District (1987) PERB Deci sion

No. 646 (Lake El sinore), fhe Board hel d that EERA section

3541.5(a) establishes a jurisdictional rule requiring that a
charge be dism ssed and deferred to arbitration if: (1) the
grievance machinery of the collective bargaining agreenent (CBA)

covers the matter at issue and cul mnates in binding arbitration;

'EERA is codified at CGovernment Code section 3540 et seq.
Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

°The request for oral argunent is hereby denied.
®Because this charge is deferrable, the Board makes no

ruling wwth regard to the nerits of the discrimnation
al | egati ons.



and (2) the conduct conplained of in the unfair practice charge
is prohibited by the provisions of the CBA

The Lake Elsinore deferral standard has been net in this

case. First, the contractual grievance nmachi nery provi des for
resolution of this dispute and culmnates in binding arbitration,,
Second, the conduct conplained of in the charge is arguably
prohi bited by section 3.2 of the parties' agreenent.

Accordingly, PERB is without jurisdiction over this nmatter and
the unfair practice charge nust be dism ssed and deferred to the
parties' contractual grievance and arbitration procedure. (See

State of California (Departnent of Transportation) (1997) PERB

Deci sion No. 1213-S at p. 10; see also, State of California

(Departnent of Personnel Admi nistration) (1996) PERB Deci sion

No. 1145-S at p. 6.)
ORDER
The Board hereby DI SM SSES the unfair practice charge and
conplaint in Case No. SF-CE-1929 and defers it to the parties'

contractual grievance procedure.

Menbers Dyer and Baker joined in this Decision.
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Appearances: Siegel and Yee by Dan Siegel and Jane Brunner,
Attorneys, for David Nagle, Janes R ckman and Ti nothy Lee;
Crosby, Heafey, Roach, and May by Boyd Burni son, Attorney, for
Peralta Conmunity College District.

Before Fred D Orazio, Adm nistrative Law Judge.

PROCEDURAL HI STORY

David Nagle, James Rickman and Tinothy Lee (charging
parties) commenced this action on February 21, 1997, by filing an
unfair practice charge against the Peralta Community Coll ege
District (District). The charge, as anended, alleges that the
District assigned charging parties to unacceptable positions in
retaliation for their protected conduct. By letters dated
April 10 and May 19, 1998, the Ofice of General Counsel of the
Publ i ¢ Enpl oynent Rel ations Board (PERB or Board) dism ssed the
charge on statute of limtations grounds. Chargi ng parties
appeal ed and on August 27, 1998, the Board reversed the regional

attorney's di sm ssal. (Peralta Community College District (1998)

PERB Deci sion No. 1281 (Peralta).)
On Septenber 11, 1998, the Ofice of General Counsel issued

a conplaint alleging that the District, in inplenmenting its



decision to contract out security services, reassigned charging
parties to undesirable positions in retaliation for their
protected activity in opposing the decision. The conplaint
alleges that the District's conduct violated the Educational
Enpl oynent Rel ations Act (EERA or Act), section 3543.5(a).*!

The District answered the conplaint on October 2, 1998,
general ly denying the allegations and asserting a number of
affirmati ve defenses. Denials and defenses w il be addressed
bel ow as necessary.

A settl enent conference was conducted by a Board agent on
Oct ober 22, 1998, but the dispute was not resolved. The
under si gned conducted a formal hearing in San Francisco on May 12
and 13, 1999. Wth receipt of the final brief on July 20, 1999,
the case was submtted for decision.

JURI SDI CTI ON

Charging parties are public school enployees within the

meani ng of section 3540.1(j). The District is a public school

The Act is codified at Government Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Governnment Code. In relevant part, section 3543.5(a)
st ates:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



enpl oyer within the neaning of section 3540.1(k). The District
is made up of three colleges: Merritt College, Laney Coll ege,
and Col | ege of Al aneda.

FI NDI NGS OF FACT

Deci sion to subcontract and protected conduct

In January 1996, the District began to consider a proposal
to elimnate its Safety and Police Services Departnent
(Departnent) and subcontract its work to the Al aneda County
Sheriff's Departnment (A anmeda County).? The proposal was
di scussed at the Board of Trustees (Trustees) neeting on
February 13. At that tinme, David Nagle (Nagle), Tinothy Lee
(Lee) and Janmes Rickman (R ckman) worked in the Departnent.

Nagl e and Lee were safety and police services officers; Rickman
was a parking control attendant.

Charging parties learned of the proposal and discussed it
anong thensel ves and with other enployees prior to the Trustees'
nmeeting. They were opposed fromthe outset to subcontracting the
Departnment's work, and they decided to address the Trustees at
the February 13 neeting to present their views.

Ri ckman opposed the proposal as "flawed and concocted, based
on msinformation." Rickman believed the proposal was, at |east
in part, connected to an incident where an officer, Lieutenant
Herb Stovall (Stovall), was killed in the Iine of duty. Ri ckman
accused the Trustees of being responsible for Stovall's death

because he (Stovall) was not qualified to be in the field. Also

2Unl ess otherwi se noted, all dates refer to 1996.
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at the February 13 neeting, Nagle and Lee urged the Trustees to
rej ect the subcontracting proposal.?

In attendance at the February 13 neeting were District
Chancellor A.J. Harrison (Harrison) and Hilliard. Hlliard
testified that the comments by the charging parties in opposition
to subcontracting were typical of enployee sentinent at the tine.
Most enployees, Hilliard said, were not pleased with the concept.
He said other enployees spoke out at a series of neetings.

Police officer Donald Tate (Tate) agreed. He testified that he
opposed the decision to subcontract and "we all" spoke out
against it in the presence of Hlliard.

The decision to subcontract went forward. As of |ate March,
enpl oyees were being encouraged to apply to Al aneda County for
positions.

At an informal neeting on May 7, according to Ri ckman,

Harri son was asked what woul d happen to enpl oyees who coul d not

go to Al aneda County as part of the subcontracting arrangenent.?

Prior to the February 13 neeting, Vice Chancellor Cinton

Hilliard (HIlliard) was inforned that sone officers intended to
address the Trustees and asked what procedures should be followed
to permt on-duty enployees to do so. Pursuant to Hilliard's

instructions, Nagle's supervisor R chard McLaughlin (MLaughlin)
issued a nenp informng on-duty enployees that they were required
to get authorization fromtheir supervisor prior to addressing
the Trustees. The neno also instructed officers that they were
not to address the Trustees while in uniform These requirenents
were new and affected only Nagle and Ri ckman because they were
the only enployees on duty at the tinme of the Trustees neeting.

“Ri ckman attended the neeting as a steward of Service
Enpl oyees International Union, Local 790, (Local 790). At all
relevant times, SElIU represented an appropriate unit of the
District's classified enpl oyees, including charging parties.



Harrison stated that they would be "taken care of" and "given an
offer [they] couldn't refuse.” Harrison also said the District
underesti mated the nunber of enployees that would not transfer to
Al aneda County. During the neeting, according to R cknman,
Harrison singled out "one particular person" Al aneda County and
the District viewed as having a "a conflict of interest."” The
comment was an apparent reference to Nagle, who has naintained a
private security business since 1986.

Nagl e testified that he applied to Al aneda County, but was
informed that his private security businesé presented a conflict
of interest. According to Hilliard, however, Al aneda County
merely asked Nagle for a list of his private clients so that the
county could deternine if a conflict existed, but Nagle refuéed.
In any event, it appears that Nagle's private security business
interfered wwth his applying to Al aneda County.

At a second Trustees neeting, in July, Nagle and Lee again
spoke out in opposition to subcontracting Departnent work. Nagle
said he explained in detail his argunment that the work shoul d be
kept in-house.?®

Meanwhi | e, the subcontracting issue was bei ng addressed on
another track. On May 29, Hilliard gave Local 790 formal notice
of the District's intent to subcontract Departnment work to

Al aneda County and invited the union to neet and confer regarding

°I mredi ately after the meeting, Booker Ealy (Ealy), director
of safety and police services, approached Nagle, pointed out that
he had addressed the Trustees while wearing his uniformtrousers,
and asked who had authorized himto attend the neeting. Eal y
then directed Nagle to report back to work.
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the inpact of the decision. Effects bargaining began soon
thereafter. Nagle and R ckman were nenbers of the negotiating
team along with chapter president Laverne Stewart (Stewart) and
Local 790 representative M chael Haberberger (Haberberger).
Hlliard was the chief spokesman for the District.

The parties held several neetings during the sumer of 1996.
During these neetings, Nagle and Ri ckman protested the decision
to subcontract Departnment work. They even were opposed to the
agreenent eventually reached by Local 790 and the District.

At a negotiating session on or about June 18, according to
Nagl e and Rickman, Hilliard said the District felt no
responsibility for enployees in the Departnent who did not apply
to Al ameda County. As of that time, R ckman said, only one
enpl oyee other than charging parties had publicly announced he
woul d not apply to Al aneda County.

At anot her negotiating neeting on or about July 19,
according to Nagle and Ri ckman, Haberberger raised the
possibility of "back dooring" Local 790 enpl oyees i nt 0 positions
in another bargaining unit of District enployees represented by
Stationary Engi neers, Local 39 (Local 39). In brief, Haberberger

suggested the District create positions within Local 790's

jurisdiction and fill themw th enpl oyees perform ng Local 39
work. If Local 39 objected, the District could sinply assign the
positions to Local 39. Hilliard responded that he did -not need

to take a "back door" approach. Because of his good relationship

with Local 39, he could do so nerely by asking. Throughout the



negoti ati ons and reassi gnnment process, charging parties have
strenuously objected to being placed in Local 39 positions or
payi ng dues to that union.

The possibility of placing Local 790 enpl oyees into
positions represented by Local 39 was al so discussed at the next
negoti ati ng session on or about July 25. According to Nagle and
Ri ckman, Hilliard was upset that soneone had di scussed the issue
publicly. Nagle testified that Hlliard was angry because
"sonebody was discussing the previous neeting' s business

concerni ng about putting people into Local 39 positions,” and

announced, "if | find out whoever made those coments, that
sonebody is going to be in trouble.” Rickman testified that
Hlliard said "soneone had opened their big mouth . . . talking

about what we're attenpting to do with Local 790 nenbers placing
themin Local 39 positions." Haberberger echoed Hlliard' s
sentinment, according to Nagle and Rickman. They testified as to
their belief that the statenents nmade by Hilliard and Haber berger
were directed at them because they had opposed being placed in
Local 39 positions.

I n August, an agreenment was reached on the effects of the
subcontracting decision. The agreement becane final when the
parties initialed it on August 22 and 26, respectively. A key
aspect of the agreenent provides:

7. PIacenent/Training/Sevérance

Safety and Police Services enployees with
classifications of Oficer, D spatcher and
Parking Control Attendant who are not

enpl oyed by the County under the Specia
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"qualifying only" arrangenent between Al aneda
County and the District and who do not
retire, shall either:

a. be placed in a District position, retain
permanent status and at least the pay rate in
effect at the tinme of placenent, including
"Y' rate, and be retrained as necessary to
nmeet the requirenents of the new position, or

b. have the option to accept severance pay
pursuant to subsequent agreenent between
Local 790 and PCCD if placenent is not
mutual |y agreeable to all parties.

Di scussi ons regardi ng placenent will be
consultive and the District retains all
rights under current statutes, regulations
and the Local 790/ PCCD Col |l ective Bargaining

Agr eenent .
Hilliard used three criteria in assigning enployees under
the agreenent: need for the particular service, feasibility of

t he placenent and cost.

Assi gnnent s

On August 12, the decision to subcontract Departnment work to
Al ameda County became effective.® On the norning of that day,
Hilliard held a neeting with all enpl oyees who had not already
been assigned a new position in the District or accepted a
position with Al ameda County. Present were officers WIIliam Box
(Box), James Pfennig (Pfennig), Charles Martin (Martin), Tate,
Nagl e, and Lee. Also present were parking control attendants

Dougl as Banks (Banks) and Ri ckman.

°Al t hough the agreenent was not initialed by the parties
until August 26, it becane effective on August 12 because that
date coincided with the end of the sumer session and the
begi nning of the next senester at the end of August.
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Hilliard announced that sone reassignnents to Local 39
positions had already been made and only custodial and food
services positions remained. According to R cknman, when charging
parties conpl ained about the |ack of opportunities, Hilliard
responded that refusal of an assignnent would be considered
grounds for termnation. R ckman further testified that Tate,
Pfennig and Martin were then excused to go to their new
assignnents. Hilliard set up individual neetings for later that
day with enpl oyees who had not yet received an assignnent. The
nmeetings with charging parties and their assignnents are nore
fully discussed bel ow.

O the 20 enployees affected by the subcontractihg of police
services, 7 were hired by Al aneda County and 13 renmained with the
District. Owher than the three charging parties in this case,
enpl oyees who remained with the District were reassigned as
foll ows.

Ealy was reassigned to an instructor position at Merritt
Col | ege, although he woul d have preferred another assignnent,
according to Hilliard. Supervi sory sergeant Lewis WIIlians
(WIllians) requested and was reassigned to a police |iaison
position. Dispatcher dadys Henderson (Henderson) was reassigned
to a clerical position in Local 790 at Vista College after asking
Hlliard for a position. The scope of the position was unclear,
she testified, but she needed a job. Parking control attendant
Banks was open to any assignnent. He was initially reassigned to

a food services position at Laney College and later to a library



position in Local 790. Staff assistant Doris Kogo (Kogo) was
reassigned to a Local 790 staff assistant position in the
personnel office, a Local 790 slot. She asked Hilliard for the
position and was assigned shortly before the Departnent was

el i m nat ed.

O her than charging parties, of those enpl oyees who
testified, three did not apply to Al anmeda County. These are Box,
Kogo, and Hender son.

There were five officers (in addition to Nagle and Lee) who
were reassigned to positions in the District. Box was assigned
to a split position in Local 790: audio-visual technician and
eveni ng supervisor at Laney College.” Box requested the audio-
vi sual technician position, but not the evening supervisor
position. Martin was assigned to a warehouseman/driver position
in Local 39, a job he had held in the past. He requested the
position. Tate and Pfennig were assigned to utility engineer
positions in Local 39. Pfennig and Tate requested these
positions, and their assignments canme prior to the August 12
nmeet i ng. Pfennig | ater was assigned to the apprenticeship
program for a buildi ng mai ntenance engi neer position. John Lawy
(Lawy) was éssigned to performconputer-related duties in the
student conmputer roomat College of Alameda. This was not a
position; it was an assignnent. If the work had been officially

classified, it would have been in Local 790's jurisdiction

'‘Box testified that initially Hlliard sent himto Laney
College to performcustodial duties. Oficials at Laney were
responsible ultimately for his assignment to the split position.
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Sonme of the assignnents were made prior to August 12, and
charging parties were aware of them According to Ri ckman,
Wlliams told himon July 10 of his assignnent to a pernmanent
position in Local 790. Pfennig told R ckman on July 17 of his
assignnent to a position in Local 39. Tate told Ri cknan on
July 25 of his assignnent to a position in Local 39. Martin told
Ri ckman on August 12 that he too would be assigned to a position
in Local 39. Rickman Festified, however, that the conmments by
WIllianms and Tate about their new assignnents were prenature
because negoti ations had not been conpleted, he sinply did not
believe Tate, and he had no way of knowing if Pfennig's
assi gnnment was pernmanent. According to Ricknman, he did not know
with certainty of these assignnents until Septenber 6. Regarding
Box and Kogo, Rickman said he |learned of their assignnments on
Sept enber 6.

However, if R ckman had any doubt about what he had been
told, that doubt was cleared up on August 12 when W1 Ilians, Tate,
Pfennig, and Martin were excused fromthe neeting with Hilliard
to report to their new assignments.® The precise tine that
charging parties learned of the other assignnments is not
established in the record. Thus, as of August 12, charging

parties knew that at |east four assignnents had been nmade.

8 n a February 24, 1998, letter to the chancellor of the
California community college districts, Nagle conceded that he
too knew on August 12 of assignnments given to Pfennig, Tate,
Martin and WIIians.
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In meetings with the charging parties on the afternoon of
August 12, Hilliard explained the basic provisions in the
Local 790 agreenent. Hilliard asked the enpl oyees for sone
indication of their interests. He stated that the District would
work with enpl oyees to secure positions for themin areas where
the District had a need. According to Hlliard, he explained
that they m ght be assigned tenporarily to work in custodial and
food service activities, but the District would continue to work
with themin long range career planning. Hilliard said none of
the charging parties presented a career plan or request for a
specific position.

The individual neetings with charging parties on August 12
were not productive. A brief description of these neetings and
subsequent attenpts to reassign each charging party are set forth
i mredi ately bel ow.

Nagle: On August 12, Nagle testified, he asked Hilliard
what he had to offer and Hlliard repeated his earlier reference

to custodial and food service positions. Nagle responded that

such assignnents were not acceptable. He testified that Hilliard
said "if you're not satisfied with that, you know, we'll get you
your severance and out the door." For his part, Hilliard

interpreted Nagle's request as an attenpt to negotiate. He felt
that negotiations had already been concluded with Local 790 and
he did not intend to negotiate further with Nagle. "W were not
in negotiations,"” Hilliard testified, "we were sinply trying to

ascertain the interests of each individual in terns of their
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| ong-range career goals and trying to find out if we could
devel op a programthat would satisfy their goals and the
District's needs." No nmutually agreeable position was
“identified.

On August 26, Nagle was assigned to a custodial position at
the Coll ege of Alaneda, an assignnent which |asted approxinately
three days before he went on vacation. Upon his return, Nagle
was told to report to Helen Steinnetz (Steinnetz), business
officer at the College of Al aneda. Nagle began to work for
Steinnmetz performng "assignnments as needed" and has continued to
do so. On Septenber 5, Nagle inforned Hilliard in witing that
he accepted the tenporary custodial position involuntarily and
wi t hout waiving any of his rights.

For the past three years, Nagle has worked as the evening
administrator at College of Al aneda for 22 hours per week. The
remai ning 18 hours have been spent perform ng vari ous
assignnments by Steinmetz. For exanple, he has devel oped an
evacuation exercise in fire drills. He has also devel oped a
procedure for future disaster preparedness planning. 1In a
subsequent letter to Hilliard, Nagle acknow edged that the
assignnments given himby Steinmetz call for "independent judgnent
and thinking." During this tinme, Nagle has been Y-rated; that
is, he has received the sane rate of pay as he had as a police
officer.

Nagle testified that the position he now holds is considered

staff assistant general, but it has no official job
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classification or job description. Nagle testified that he has
made several efforts to obtain a job classification but has been
given the "runaround"” by the District and Local 790. He filed a
classification grievance under the collective bargaining
agreenent, but on Septenber 27 Hilliard rejected it on the ground
that an out-of-class grievance requires assignnment to a higher
pai d classification.

Nagl e continued to contest his assignnent. By letter dated
Decenber 11, Hilliard rem nded Nagle that the agreenment with
Local 790 requires placenent in a nutually agreeabl e position.

Because Nagl e had disagreed with his placenent and had refused to

nmeet with Hilliard and Haberberger to discuss an assignnent,
Hlliard wote, the alternative under the agreenent is to offer
- severance pay and term nate enploynent. Hilliard informed Nagle

that the tenporary assignnment woul d be extended to January 31,
1997. |If there was no agreenent on a nutually agreeable
position by Decenber 20, the letter said, Nagle would be given
severance pay and laid off effective January 31, 1997.°

Nagl e responded on Decenber 16. Anong other things, he

asserted that Hilliard has not met with himin good faith about

°Hilliard sent charging parties several such letters in
1996- 1997, and charging parties repeatedly objected to extension
of their tenporary appointnments as a violation of the collective
bar gai ni ng agreenent between Local 790 and the District. \Wile
the contract precluded tenporary assignnents for nore than 90
days, the District and Local 790 agreed to waive that provision
until pernmanent positions were found. This actually worked to
charging parties' advantage. Under the effects agreenent, the
alternative to extending the tenporary assignnents was severance
pay and term nation.
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an assignnent, attenpted to force himinto a position which has
not been defined, and discrimnated against him

The di spute about Nagle's assignnent continued into the
sumer of 1997. In a June 17, 1997, letter to Hlliard, Nagle
addressed many disputed issues discussed during a neeting the
previous day to negotiate unresolved classifications issues. In
addition to charging parties, Box, Banks, Lawy, Haberberger, and
Stewart attended that neeting. Anong other things, Nagle wote
"during the course of your conversation [at the June 16, 1997
nmeeting] you stated that those of us who do not accept positions
by the July 2, 1997 schedul ed neeting, will be severed, and
failing that, termnated."” Nagle clainmed his assignnment violated
the coll ective bargai ning agreenent, District policy, and the
Educati on Code. He concluded, "why would | agree to a position
that has no pronotional opportunities, no fixed pernmanent
established duties and not a budgeted slotted permanent position
established by the Board of Trustees?"

In a June 24, 1997, response, Hilliard noted that Nagle had
been assigned a tenporary custodial position because he had not
stated an alternative preference. Hilliard explained that the
District and Local 790 had not agreed to provide positions with
pronoti onal oppbrtunities. They had commtted only to
reassignnents and retraining as necessary to pursue new career
paths in the District. Hlliard stressed that, in reality,
police and security work previously perfornmed by District

enpl oyees will be perfornmed by Al aneda County and those enpl oyees
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who remain in the District will have to adapt to new situations.
In closing, Hilliard wote, "I have repeatedly advised you that |
need to know what occupations woul d be acceptable to you. I have
al so advised you that if the assignnent at College of Al aneda is
"mutual ly agreeable,' | would have the duties formally classified
to formthe basis for a long-term permanent assi gnment.
Unfortunately, you have not been willing to meaningfully
participate in the alternative placenment process by providing any
occupational preference information."

In another letter to Nagle, dated July 3, 1997, Hilliard set
out a detailed process for conpleting Nagle's transition froma
tenporary assignnment to a permanent one. He wote that Nagle's
current assignnment would be formally classified; follow ng-the
classification process, Nagle would be appointed to the newy
classified position; and the effective date of the appoi ntnent
will be the day Nagle first was assigned to the position. In
closing, Hilliard wote, "please conplete the enclosed Position
Description Formin accordance with the instructions stated on
the formand return the conpleted fornms to the Personnel Ofice
as soon as possible.” Hlliard nade a simlar request of Nagle
on Augﬁst 14, 1997, but he received no information.

In an Cctober 7, 1997, letter, Hlliard infornmed Nagl e that
t he purpose of the position description formis to assist in

determ ning the appropriate classification of assigned duties.

“The coll ective bargaining agreement requires job audit
forms and related information to be submtted as part of the
‘classification process.
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At that tinme, Nagle was still classified as a police officer, but
he was not performng police officer work. Nor was he performng
custodial work. The position description form therefore, would
have assisted in properly classifying the position that Nagle
hel d. However, as of October 7, 1997, Hilliard had not received
the information requested of Nagle three nonths earlier on

July 3, 1997. Hilliard explained to Nagle in the letter that if
Nagle failed to submt a position description formin one week,
he woul d assune Nagle was no |longer interested in a pernmanent
position with the District. Nagle never submtted the form nor
did he identify a desired career path to Hilliard.

By letter dated January 7, 1998, Hilliard infornmed Nagle
that because he had not submtted a position description form
the District had proceeded to classify his position based on
i nformati on provi ded by Steinnmetz. Nagle's new classification is
staff assistant, range 51.%

Lee: On August 12, Lee net with Hilliard to discuss his
reassi gnnment. Hlliard infornmed Lee that he would be assigned to
custodi al duties in Local 39, but Lee regarded such work as
meni al and objected. Lee requested that he be reassigned to a
position in purchasing. However, no such position was avail abl e.

In |ate August, Lee was tenporarily assigned to a custodi al

position at Merritt College, pending agreenent on a nutually

Yl'na February 24, 1998, letter to the chancellor of
California community college districts, Nagle acknow edged t hat
the Trustees had approved this classification at their neeting on
January 30, 1998.
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satisfactory position or severance. He protested the assignnent
to Hilliard on August 25 and filed an out-of-class grievance with
the same result as achieved by Nagle; that is, such grievances
are appropriate when working in a higher classification, but
custodial work was in a |lower classification.

Lee worked as a custodian fromAugust to Decenmber. On
Decenber 11, Hilliard informed himthat his tenporary assignnent
woul d be extended to January 31, 1997. If no nutually acceptable
agreenent was reached by Decenber 20, Hilliard wote, Lee would
be awarded severance pay and laid off.

Despite Hlliard s Decenber 11 warning, Lee continued as a
custodian at Merritt College until February 1997, when he was
reassigned to a staff assistant position in the photocopy center.
This was a Local 790 position.

At a July 1997 neeting, Lee indicated to Hilliard that he
was interested in the conputer field and Hilliard said he would
ook into it. On July 3, 1997, the process to transition Lee to
a position in the District's data services departnment began. His
skills and interest in the field of information technol ogy were
assessed, and a training plan was devel oped. Lee attended
computer classes at Merritt College and Coll ege of Al aneda for
two senesters at District expense. The classes were held during
wor k hours and Lee worked part-tine for the District the
remai nder of the 40-hour work week. Although Lee testified that
he had to study on his own tinme, Hilliard said that no ot her

enpl oyee had been given conparable training. In July 1998, Lee
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began work in the conputer field for the District, but he stil
has no position description. H's current classification is
police services officer. His salary is still Y-rated.

R ckman: During his August 12 nmeeting with Hlliard,

Ri ckman expl ai ned that he had experience in graphic arts, civil
engi neering, and clerical work. However, no positions were
avail able in these areas. He stated again that he woul d not pay
dues to a union other than Local 790.

On or about August 26, Rickman was assigned to perform food
service work at Laney College, but initially he refused to do so
in protest. He reported to Laney College after Hilliard informed
himby letter that continued refusal to report could result in
term nati on. |

At about this tine, Rickman testified, he inforned Laney
Col l ege President Ernest Crutchfield (Crutchfield) that he wanted
to work in the instructional nedia departnent. Crutchfield asked
Ri ckman to prepare a resune, but report to his food service
-assignnment in the interim R ckman worked for one week as a
cashier in food service. On Septenber 5, he was reassigned to
the "back roomt of the nmedia center as a duplicating services
technician Il doing production, duplication, cutting, and other
rel ated assignnents.

This was a position that R ckman had sought in the wake of
t he subcontracting decision, although apparently it was not his
first choice. R ckman infornmed Dean of I|nstructional Services

Hect or Cordova (Cordova) that in accepting the position he was
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not waiving his contractual or other rights. Rickman had severa
guestions about classification, pay, hours, and whet her the
position was permanent. He infornmed Cordova of these concerns in
a letter dated Septenber 10.

At a neeting on Septenber 19, Hilliard said R ckman's
position as duplication services technician Il was a pronotional
one and a question existed about whether Rickman could be placed
there initially. Shortly thereafter, on Septenber 24, Ri ckman
was reassigned to the "front counter” in the nedia center doing
duplication work as a duplication services technician I.

On Decenber 12, Rickman received a letter fromHlliard
simlar to that received by Nagle and Lee. It stated that there
had been no nmutually agreeable position identified, and R ckman's
tenporary assignnent would be extended until January 31, 1997.

If no nutually agreeable position was identified by Decenber 20,
Ri ckman woul d be awarded severance pay and laid off.

In early 1997, Rickman agreed to accept the duplication
technician | position in the nmedia center if offered in accord
with District policy and coll ective bargaining agreeneht
provi si ons covering assignnent to permanent positions. He
requested that he eventually be noved to duplication services
technician Il, the "back roonf position. On July 3, 1997,

Ri ckman was reassigned as a permanent duplicating machine

operator |, effective COctober 1, 1996, with seniority and
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2 The position is in the Local 790 bargaining

appropriate pay.*
unit. R ckman testified he did not agree to be placed in the
position. "It was just done," he said. 1In a lengthy letter to
Hlliard on July 25, 1997, Ricknman objected to the assignnment on
a. nunber of grounds.

Charging parties' relationship with Local 790

The coll ective bargai ni ng agreenent between Local 790 and
the District contains a no-discrimnation clause for "nenbership
in the union or exercise of rights to engage in union activity"
and requires the District to conmply with all applicable "state
laws."” As nore fully discussed later in this proposed deci sion,
the agreenment covers the allegations in the instant conplaint and
deferral to arbitration is appropriate. Because the evidence
rai ses the question whether it would be futile to defer to
arbitration, the relationship between charging parties and
Local 790 is of relevance.

Begi nning with the announcenent of the proposal to
subcontract Departnent services, charging parties protested the
District's decision in several ways and filed a nunber of
grievances. Local 790 was not in agreenment with nost of the

i ssues raised by charging parties.

2The terns duplicating machi ne operator and duplicating
services technician are used interchangeably in the record.
Advancenment from duplicating services technician | to duplicating
services technician Il is based, in part, on tinme-in-grade and a
recomrendati on fromthe supervisor. There has been no
‘recommendation that R ckman advance. :
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At a June 26 neeting with Ealy, Rickman conplained in a
gri evance that subcontracting Departnent work would violate the
parties then current collective bargai ning agreenent. He al so
conplained to Ealy that any |oss of pérnanent classification
woul d constitute discipline without cause under the Education
Code. The matter was pursuéd to Hilliard' s office in step tw of
the grievance procedure, but it ended there w th Haberberger
eventually informng Rickman that there was no basis for the
gri evance.

Ri ckman's di sagreenents with Local 790 continued into 1998.
He testified of filing nunerous grievances in his attenpt to
secure a permanent position, but Local 790 declined to process
any of them In a February 14, 1998, letter to Haberberger about
hi s assignnment, Rickman accused Local 790 of being unwilling to
enforce the collective bargaining agreenment by allow ng the
District to, anpbng other things, contract out work, assign him
unfairly, and discrimnate against himby not assigning himto
the duplicating services technician Il position.

Nagle testified that he too filed a nunber of grievances
related to the decision to subcontract Departnent worKk. In 1996,
for exanple, he filed a classification grievance stenmng from
his initial assignnment to a custodial position. By letter dated
Decenber 10, Haberberger informed Nagle that there was
insufficient grounds to appeal to arbitration. Haberberger also
wWr ot e: "we continue to attenpt to find a pernmanent assignnment in

a classification that is acceptable to both you and the District.
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Your continued failure to participate in such discussions wll
certainly make it difficult to achieve such a nutually acceptable
per manent assignnment, and failure to find you a permanent
assignnment will trigger negotiations regarding severance pay."

Lee filed a simlar classification grievance contesting his

-initial assignment to custodial duties, but Hilliard rejected it
and Local 790 did not pursue it. Lee testified that "essentially
[Local] 790 was not working for ne. I filed grievances and they

woul dn't respond. "

On June 16, 1997, Hlliard, Haberberger, Stewart, charging
parties, and others nmet to negotiate unresol ved cl assification
issues. Nagle testified that Local 790 and the District were
"playing footsie" during the neeting, and he was disappointed in
Haber berger's willingness to permit Hilliard to control the
di scussion. In a followup letter to Haberberger, Nagle wote
that he would not let Local 790 "sell himout because it
interferes with their tinetable.”

Sometine in late 1996 Lee net with Haberberger and Stewart
to object to his assignnent as a custodian in Local 39. He
argued that the collective bargai ning agreenent precluded
tenporary reassignnents for nore than 90 days, and the effects
agreenent between Local 790 and the District effectively waived
his rights in that regard. Lee said he inforned the union that
he wanted a Local 790 position. In at |east one subsequent
letter, Lee raised these concerns and stated, "I hope we can work

together on this matter, but if you are unwilling to I have no
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qual ns about filing conplaints with PERB or taking |egal action
agai nst Local 790 and any of its agent(s) who aren't willing to
help me inthis matter." Lee testified, noreover, that the union
was "flaky" and did not work in the best interest of its nenbers.
“On July 29, 1997, Nagle wote to Haberberger again
conplaining that Local 790 was not responsive to his
classification appeal and requesting the union take action. He
accused Haber berger of avoiding him In brief, Nagle also
criticized Local 790's negotiations with the District, clained
that the union permtted his placenent in a Local 39 position
whi l e students occupied Local 790 positions, and conpl ained that
the union denied his grievance and unilaterally waived his rights
under the collective bargaining agreenent.
On August 4, 1997, Haberberger responded:

As you know, the Union negotiated a

preferential hiring process for PCCD Police

Servi ce Enpl oyees to nove to the Al aneda

County Sheriff's Departnent, which you chose

not to avail yourself of. W also negotiated

preferential placenent for such enpl oyees

wi thin PCCD, which you have decided to

participate in. Upon extensive review by

both the Local and the California Public

Enpl oynent Rel ati ons Board, there is no

credi ble reason to state that anything has

been "illegitimtely taken away" from you

regardi ng your enploynent at PCCD

As discussed earlier, Nagle and Hilliard continued to

exchange letters regarding the classification of Nagle's
position, and Nagle was eventually classified. In a letter dated
February 10, 1998, Haberberger informed Nagle that Local 790 had

been notified by the District of his classification as a staff
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assistant, range 51. Pursuant to the agreenment between the
District and Local 790, Haberberger stated, Nagle could agree to
the placenent or accept severance pay and end his enpl oynent
relationship with the District. On July 13, 1998, Nagle filed a
grievance over his classification. In the grievance, Nagle

rai sed a nunber of statutory and contractual argunents, including
the fact that he suffered discrimnation as a result of his
protected activity. This was the first grievance introduced into
evi dence containing an allegation that Nagle suffered
discrimnation as a result of his protected conduct. Local 790
has not responded to his request to pursue the matter.

Meanwhi | e, on January 30, 1997, charging parties filed an
unfair practice charge against Local 790 alleging that the union
breached its duty of fair representation in negotiating and
i npl ementing the agreement with the District, particularly the
assi gnnment of enpl oyees pursuant to the agreenent. Banks and
Lawy joined the charging parties in that charge. By letters
dated April 1 and April 22, 1997, a PERB regional attorney
di smissed the charge. The dismissal was not appeal ed.

| SSUES

1. Shoul d the conplaint be dism ssed on statute of
[imtations grounds?

2. Shoul d the conplaint be dismssed and deferred to

arbitration?

Nagle et _al. v. United Public Enployees, Local 790, Unfair
Practi ce Charge No. SF-CO 519.
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3. Were charging parties Nagle, R cknman and Lee given
unacceptabl e assignnents in retaliation for protected conduct?

CONCLUSI ONS OF LAW

Statute of Linmtations

The District argues that the underlying charge should be
di sm ssed because it was not tinely filed. Although the Board
has found that the charge was tinely filed, the District contends
t hat deci sion was based only on the pl eadings and evi dence
adduced at hearing conpels a different conclusion. Charging
parti es have argued throughout this proceeding that the charge
was tinely filed and should not be dism ssed on statute of
limtations grounds. (See Peralta at p. 5.)

Under section 3541.5(a)(1), PERB may not "issue a conpl aint
in respect of any charge based on an alleged unfair practice
occurring nore than six nonths prior to the filing of the

charge.” This requirenment is jurisdictional. (California State

University, San Diego (1989) PERB Decision No. 718-H)

The statute of |imtations begins to run on the date
charging party acquires actual or constructive know edge of the

al | eged unl awful conduct (The Regents of the University of

California (1990) PERB Decision No. 826-H, pp. 7-8), or when the

charging party knows or should know of the conduct underlying

t he charge. (University of California (1993) PERB Deci si on

No. 1023-H, Regents of the University of California (1993) PERB

Deci si on No. 1002-H.)
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Even actual know edge nust "clearly informi the charging

party of the allegedly unlawful act. (Mictor _Valley Union High

School District (1986) PERB Decision No. 565, p. 5.) And the

Board has adopted the follow ng view of constructive notice.

.o Absent actual notice, the limtations
peri od begins to run when the persons

af fected have constructive notice of the
violation. They are aware of the events

whi ch mani fest the change and shoul d
reasonably be aware of the significance of
the events. Certainly, a rule should not be
endorsed which would toll the limtations
period where the charging party knew that
certain events occurred but did not realize
that these events constituted an unfair
practice. [Riverside Unified School District
(1985) PERB Deci sion No. 522, adopting

deci sion of regional attorney at 9 PERC Para.

16112, p. 608 (Rverside).1l

The underlying unfair practice charge was filed on

February 21, 1997. Thus, conduct which occurred prior to
‘August 21, 1996, is outside the Ilimtations period and is timne-
barred, provided charging parties knew or should have known of
t he conduct before that date.

In dismssing the charge as untinely the regional attorney
concluded that the limtations period conmenced with the
assignnent of charging parties to custodian and food service
positions on August 16, 1996. The Board reversed that dism ssal
finding that the limtations period began to run on the date
charging parties |learned that other Departnment enployees were
given preferential treatnment in job assignnents. The Board set

this date as Septenber 6, 1996, and found the charge to be tinely
filed. (Peralta at pp. 6-7.)
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The District argues, however, that Ri ckman and Nagl e knew on
August 12 (outside the limtations period) of assignnents already
given to Wlliams, Pfennig, Tate and Martin. The D strict asks
inits brief: "how many al |l egedly preferable work assignnents
must be known in order to trigger actual or constructive
knowl edge of a clear intent to inplenent the allegedly

.discrimnatory action"? The D strict concludes the "common
sense" answer is four and this matter should be di sm ssed because
charging parties have not net their burden of proof on the
tinmeliness issue.

| find that charging parties did not have sufficient actua
or constructive know edge of the allegedly unlawful conduct
outside the Iimtations period. Because this case is largely one
of discrimnation or disparate treatnent, full know edge of the
manner in which other enployees were treated is essential . Yet
charging parties did not have a conplete picture of the
assignnents of other enpl oyees before August 21.

Asi de from charging parties, there were ten assignnents nmade
by Hilliard after inplenentation of the subcontracting decision.
Know edge of only four assignnents -- less than half -- is not a
sufficient foundation upon which to base a finding of know edge
for statute of limtations purposes. This is especially true
where, as here, the entire assignnent process was a fluid one
during August 1996, with Hlliard as well as enployees actively
searching for positions to inplenent the effects agreenent. In

these circunstances, such Iimted information does not adequately
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confer actual or constructive know edge of the events which form
the theory of the conplaint and thus could not "reasonably" have
signal ed the significance of the events to charging parties.*
(R.verside.) Therefore, it is concluded that this matter is not
time-barred.
Deferra
The District next contends that the conplaint should be
di sm ssed and deferred to arbitration because the instant dispute
is covered by its collective bargaining agreenment with Local 790
and the grievance procedure in that agreenent ends in binding
arbitration. The charging parties argue in response that not all
of their protected activities are covered by the agreenent. The
agreenent precludes discrimnation for "union activity" and nuch
of the protected conduct here involved individual protests that
do not fall under this term charging parties contend. I n any
event, charging parties argue, it would be futile to defer to
arbitration under the circunstances presented here.
Section 3541.5(a)(2) provides that the Board shall not:

| ssue a conpl aint agai nst conduct al so

prohi bited by the provisions of the agreenent

bet ween the parties until the grievance

machi nery of the agreenent, if it exists and

covers the matter at issue, has been

exhausted, either by settlenent or binding

arbitration. However, when the charging
party denonstrates that resort to contract

YCharging parties |earned on September 6 of assignnents
given to Kogo and Box, and there is no evidence that any charging
party knew of the remaining four assignnments (Early, Henderson,
Banks and Lawy) prior to August 21, outside the limtations
peri od.
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grievance procedure would be futile,
exhaustion shall not be necessary.

This provision establishes a jurisdictional limt. |If the
statutory requirements for pre-arbitration deferral are met, PERB
has no jurisdiction and nust dismss the matter, provided that
resort to contract grievance procedure woul d not be futile.

(Lake Elsinore School District (1987) ‘PERB Decision No. 646, pp.

25-26 (Lake Elsinore).)

The requirenments for pre-arbitration deferral are that (1)
the grievance machinery of the agreenent covers the matter at
issue and culmnates in binding arbitration; and (2) the conduct
conplained of in the unfair practice charge is prohibited by the

provi sions of the agreenent. (San _Franci sco Unified Schoo

District (1998) PERB Decision No. 1250, adopting dism ssal of
regional attorney at 22 PERC Para. 29055, p. 243.) These
requirenents are net here. The grievance procedure in the
agreenent ends in binding arbitration and prohibits the
conpl ai ned of conduct.
The coll ective bargai ni ng agreenent contains a no-
di scrimnation clause in section 3.2. In relevant part, it
st at es:
The enpl oyer agrees to conply with al
applicable federal and state | aws.
Furthernore, the District agrees that there
shall be no discrimnation, interference,
restraints or coercion by the District or any
of its agents against any of its enpl oyees
because of menbership in the union or

exercise of rights to engage in union
activity.
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Nagl e and R ckman were nenbers of the Local 790 bargaining
team during negotiations about the effects of contracting out
Departnment work to Al aneda County. Plainly, this conduct falls
within the nmeaning of "union activity" referred to in the
agreenent, and clains of discrimnation against Nagle and R ckman
based on such conduct are properly deferred to arbitration.

However, all threé charging parties engaged in protected
.conduct that cannot be characterized as "union activity." As
i ndi vidual s, they opposed the decision to subcontract Departnent
work in neetings before the Trustees, and they repeatedly
disagreed with Hlliard about their assignments after the
agreenent was negotiated. PERB has held that individual
conpl ai nts about enploynment nmatters are protected as part of an
enpl oyee's right to self representation under the Act. (See

Pl easant Valley School District (1988) PERB Decision No. 708

(Pleasant Valley); _Livingston Union School District (1992) PERB

Deci sion No. 965 (Livingston); _San Ranpon Valley Unified Schoo
District (1982) PERB Decision No. 230, pp. 17-19 (San Ranpbn).)

The question, therefore, is whether discrimnation for such
conduct is covered by the agreenent.

Section 3.2 states that the District agrees to conply with
all applicable "state laws.” EERA is a state |aw that prohibits,
anmong ot her things, discrimnation against enployees because of
their exercise of guaranteed rights. I ndi vi dual protests about
enpl oyment conditions is one such right. Therefore, the

di scrimnatory conduct alleged here by charging parties is
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covered by the collective bargai ning agreenent and properly
deferred to the grievance and arbitration procedures agreenent.

(Los Angeles Community_ College District (1989) PERB Deci sion No.

761, adopting dism ssal of regional attorney at 13 PERC Para.
20191, p. 682 (unfair practice charge alleging unl awf ul
retaliation dismssed where agreenent required district to
"conply mﬂfh state and/or federal laws").)

Charging parties introduced evidence to show that it would
be futile to defer this matter to arbitration. The District
responds that charging parties have not established that resort
to the grievance procedure would be futile. According to the
District, charging parties have shown, at nost, that a rift
exi sts between themand Local 790, and such a showing is
insufficient to establish futility.

Section 3541.5(a)(2) provides that "when the charging party
denpnstrates that resort to contract gri evance procedure mouid be
futile, exhaustion shall not be necessary." To establish that
resort to the contractual grievance procedure would be futile,
charging parties hust show that Local 790 has "commtted itself
to a position in conflictlmﬂth the position of the [charging

parties]" on the discrimnation claim (State of California

(Departnent of Devel opnental Services) (1985 PERB Order No. Ad-

145-S, pp. 13-14 (Departnent of Devel opnental Services).) For

the follow ng reasons, | conclude that charging parties have not

met their burden.
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Al t hough charging parties filed grievances about various
aspects of their reassignnments, they filed no grievances under
the no-discrimnation clause in section 3.2 of the agreenent.
The grievances primarily were ained at contractual violations
cconcerning issues such as inproper classification and |ength of
tenporary assignnents. Local 790 declined to pursue these
grievances. The union felt the District was in conpliance with
the effects agreement and the collective bargaini ng agreenent.
At no tine did charging parties present to Local 790 a tinely
gri evance containing the precise issue raised here, i.e.

di scrimnation for protected conduct.

It is true that Nagle, on July 13, 1998, filed a grievance
al  egi ng, anong other things, a violation of section 3.2. The
grievance was rejected by Local 790. But that grievance was
filed approximately two years after his initial assignnent and
approxi mately six nonths after he was classified as a staff
assistant. It is not surprising that Local 790 declined to
process it.

Nor is it surprising that Local 790 did not respond to
Ri ckman' s passing reference to discrimnation in a letter to
Haber berger on February 14, 1998. |In that letter, Ri ckman
asserted that Hilliard discrimnated against himby refusing to
assign himto the duplicating services Il position. The letter
was not formal grievance that squarely presented the
discrimnation claimfor arbitration. Mreover, R ckman's

conplaint was untinely as a grievance because the assignnment in
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guestion had occurred approxi mately one year earlier. It appears
that Nagle's grievande and Ri ckman's conplaint were advanced as
mere after thoughts when all other argunents fail ed.

Therefore, it concluded that charging parties filed no
tinely grievance or other conplaint regarding their allegedly
discrininatory assignnents which Local 790 could have taken to
arbitration, but refused. As the District points out, charging
parties, at nost, have proven a rift between themand Local 790
concerning the proper approach to the subcontracting decision and
i npl ementation of the effects agreenent. But even if the rift:
establ i shed a general union ahinnsity toward chargi ng parties,
such aninosity without nore is insufficient to establish
futility.

The record is devoid of evidence that Local 790, despite its
differences with charging parties over inplenentation of the
effects agreenent, condoned the alleged discrimnation or
commtted itself to a position in conflict with charging parties
on that claim \Wiile the record evidence nmay invite specul ation
as to how Local 790 mght be inclined to treat charging parties
ina legitimate discrimnation grievance, such speculation is

insufficient to establish futility. (Departnent of Devel opnent al

Services at p. 14.); (State of California (Departnent_ of

Corrections) (1986) PERB Decision No. 561-S, adopting proposed

decision of admnistrative |law judge at 9 PERC Para. 16139,
p. 534.) As the Board has observed, charging parties establish a

valid futility claimupon a showing that they "properly pursued
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their allegations through the grievance procedure and, through no
fault of their own, have no nechani smavail able for resol ution of

the dispute.” (State of California (Department of Parks and

Recreation) (1995) PERB Decision No. 1125-S, p. 9.) Charging

parties have not net this burden.

Based on the foregoing, the allegations in the instant
conplaint are dism ssed and deferred to the grievance and
arbitration procedures in the collective bargaining agreenent
bet ween the District and Local 790.%

Di scrim nati on

Assum ng the conplaint is not subject to deferral, charging
parties have not prevailed on the nerits of their claim In
order to prevail in a discrimnation case, charging parties nust
establish they were engaged in protected activity, the activities
were known to the District, and the District took adverse action

because of such activity. (Novato Unified School District (1982)

PERB Deci sion No. 210 (MNovato).) Unlawful notivation is

essential to establish a nexus between charging parties’
protected conduct and the District's conduct. In the absence of
direct evidence, an inference of unlawful notivation nay be drawn
fromthe record as a whole, as supported by circunstanti al

evidence. (Carl sbad Unified School District (1979) PERB Deci sion

No. 89.) FromMNovato and a nunber of cases following it, a

Ppeferral is not rendered futile merely because an enpl oyer
refuses to waive a procedural defense, such as the enpl oyee's
failure to tinely file a grievance, as in the instant case.
(Desert Sands Unified School District (1995) PERB Deci sion No.
1102.)
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variety of circunstances may justify an inference of unlawf ul

notivation on the part of the enployer. (See e.g., (Oakdale Union

El enentary School District (1998) PERB Decision No. 1246, p. 15.)

Absent evidence of unlawful notive, an allegation of
di scrim nation nust be dismssed for failure to state a prina
facie case.

Assum ng unl awful notive is established, the burden of proof
shifts to the District to establish that it would have taken the
action conplained of, regardless of the charging parties’

protected activities. (Novato; Martori Brothers Distributors v.

Adricultural Labor Relations Board (1981) 29 Cal.3d 721 [175

Cal .Rptr. 626].) In the final analysis, the District's action
will not be deenmed an unfair practice unless the Board
determ nes that "but for" the charging parties' protected conduct
the allegedly wongful conduct would not have occurred. (Ubid.)
There is no dispute that charging parties engaged in
protected conduct and the D strict had knowl edge of their
activities. They publicly opposed the decision to subcontract
Departnment work in nmeetings before the Trustees and in neetings
with HIIliard. I ndi vi dual enpl oyee conpl ai nts about enpl oynent
matters are protected under EERA as an exercise of self-

representation. (See e.g., Pleasant Valley; Livingston; San

Ranon. ) In addition, Nagle and R ckman served on Local 790's
negotiating team clearly a protected act.
To establish a prima facie case of discrimnatory treatnent,

charging parties also nust show under an objective standard that

36



enpl oyees suffered an adverse action in their enploynent
conditions as a result of the allegedly unlawful conduct. (See

Palo Verde Unified School District (1988) PERB Decision No. 689.)

Under the Palo Verde standard, involuntary reassignnents may

constitute adverse action even when they are not acconpani ed by

| oss of pay or benefits. (See e.g., Fall River Joint Unified

School District (1998) PERB Decision No. 1259; Newark Unified

School District (1991) PERB Decision No. 864); Muntain Enpire

Unified School District (1998) PERB Decision No. 1298.)

Charging parties argue that several aspects of the
District's conduct point to an unlawful aninus that provides the
requi site nexus between their protected conduct and the
District's action. | find, however, that credible evidence of
unl awful aninmus is | acking. Each of charging parties argunents
in this regard are addressed i medi ately bel ow

Charging parties argue that the District displayed an
unlawful aninmus early in 1996 after |earning that Nagle and
others intended to address the Trustees. They find an unl awf ul
aninmus and an attenpt to intimdate charging parties in
McLaughlin's directive concerning attendance at Trustees
nmeetings, and in Ealy's instruction that Nagle return to work
after the neeting in July 1996. However, enployees are not
exenpt fromvalid work rules nmerely because they engage in
protected conduct. Ganted, the policy was a new one, but there
was a valid underlying basis for it. Nagle and Lee were security

enpl oyees, and the policy nerely réqui red themto get
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aut hori zation from their supervisor before |eaving their posts to
attend a Trustees neeting. The directive to return to work after
the neeting ended can hardly be construed as show ng ani nus. In
the final analysis, the directive was no nore than a procedure to
permt enployees to address the Trustees in an orderly fashion
whi | e guaranteeing that their assignments would be covered, and
charging parties were at no tinme precluded from|eaving their
posts to address the Trustees. On these facts, | decline to
infer an unl awful notive.

Charging parties also argue that an unlawful notive should
be inferred from statenents by Hilliard that enpl oyees who
publicly voi ced concerns about being reassigned to Local 39
positions would be "in trouble.” In ny view, however, charging
parties have mi sread the testinony. Nagle and Ri ckman did not
testify that Hlliard said enpl oyees who opposed reassignnment to
Local 39 positions would be in trouble. As | understand their
testinony, Hlliard was angry that enpl oyees had breached the
expectation of confidentiality that surrounded the negotiations
by discussing the Local 39 issue away fromthe bargaining table
prematurely. Nagle, for exanple, testified that Hlliard and
Haber berger were angry that "sonebody was discussing the pfevious
nmeeting' s business concerning about putting people into Local 39
positions.” Rickman sinmilarly testified that Hilliard said
"sonmeone had opened their big nouth . . . talking about what
we're attenpting to do wth Local 790 menbers placing themin

Local 39 positions.”" Gven this testinony, | do not view
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Hilliard's comments as threats. Reassignnent to Local 39
positions was a sensitive issue at the bargaining table, and if
is understandable that H lliard and Haberberger were |ess than
pl eased to learn the matter had been di scussed publicly. I n any
event, as the District points out, Hlliard s comment was genera
in nature and it is not even clear that it was directed at Nagle
or Ri ckman.

It is also alleged that Hilliard said the District felt no
obligation to find positions for enployees who did not apply to
Al ameda County. Assum ng the comment was made, it does show an
unl awf ul ani nus, as charging parties contend. At the tine the
conment was nmade, at |east one other enployee had indicated no
desire to apply to Alameda County. In the end, at l|east three
ot her enpl oyees -- Box, Kogo, and Henderson -- did not apply to
Al ameda County, yet they allegedly received favorable treatnent.
The statenent, noreover, was general in nature. At nost, it may
indicate the District was |ess than enthusiastic about making
efforts on behalf of enployees who thensel ves nmade no effort to
apply to Alameda County. This is not a statenment that inherently
di spl ays an unl awful aninus against charging parties for their
protected conduct.

It is true, as charging parties argue, that the timng of an
adverse action is a factor that may support an inference of
unlawful nmotive, and the timng of the assignnments in this case
closely followed charging parties' protected conduct related to

t he subcontracting deci sion. (See North Sacramento Schoo
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District (1982) PERB Decision No. 264.) However, there are valid
explanations for the timng of the District's action. The
effects bargai ning between the District and Local 790 was draw ng
to a close, and the agreenent expressly provided for the

assi gnnent of enpl oyees who renmained with the District. Charging
parties were not singled out for assignnent at this tine. Al nost
all of the initial assignnents, including those of charging
parties, were nade at or about this tinme. Wile the August'12

i npl ement ati on date preceded the final initialing of the
agreenent on August 26, the actual inplenentation date was not an
arbitrary one. It was tied to the end of the sumrer termand the
begi nning of the next senester for operational purposes. On
these facts, | decline to infer an unlawful aninus fromthe
timng of charging parties assignnents.

Charging parties point out that Hilliard repeatedly inforned
themthat, absent nutual agreenent on new positions, their
tenporary assignnents would expire and they would be laid off
with severance pay. This was not an unlawful threat, as charging
parties suggest. The Local 790 agreenent provides three options
for enpl oyees: secure enploynent with Al anmeda County; accept a
"mutual | y agreeabl e" position wth the District; or, absent such
an agreenent, accept severance pay. It may be true that the
agreenent put the District in the driver's seat with respect to
assi gnnents. If an enployee did not agree with an assi gnnent
offered by Hilliard, the negotiated option plainly envisioned

severance pay and term nation. \Wile charging parties opposed

40



the agreenent as a breach of the duty of fair representation,
their challenge was rejected by the Board. Thus, Hilliard's
statenents in this regard cannot be construed as anything but a
step in inplenmenting the agreenent. Hilliard had the right to
take such action if nutually agreeable positions were not
identified, yet he did not exercise that right and instead
extended charging parties' tenporary assignnments pending

est abl i shnment of agreeable positions. This is hardly evidence of
unl awf ul ani nus.

Charging parties' chief argunent is that they were treated
differently than the ten enpl oyees who remained with the D strict
and chose not oppose the subcontracting openly. Charging parties
contend that Hilliard found "acceptable positions" for each of
t hese enpl oyees, while reassigning themto positions that were
"anyt hing but acceptable.”™ The disparate treatnment argunent is
not convi nci ng.

Charging parties were not the only enpl oyees who openly
opposed the subcontracting. Hlliard testified that other
enpl oyees were not pleased with the decision to contract out the
Departnent's work and they spoke out at a series of neetings.
Even Tate, a witness called by charging parties, corroborated
Hilliard' s testinony. Tate testified that he opposed the
deci sions to subcontract and "we all" spoke out against it in the
presenée of Hilliard. It is difficult to argue successfully for

a finding of disparate treatnent when other enployees who
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al l egedly received favorable treatnent engaged in conduct simlar
to that of charging parties.

Charging parties were not the only enpl oyees who were
assigned to custodial and food services. At |east two enpl oyees
(Box and Banks) initially received assignnents simlar to those
of charging parties. There is no evidence that they engaged in
protected conduct, yet Hlliard treated themthe sane as charging
parties. He sent themto Laney College to performcustodial and
food service work. It was only later, in connection with efforts
by adm nistrators at Laney, that they |anded other positions.
This is not evidence that tends to support a theory of disparate
treatnent.

Nor is charging parties' disparate treatnment argument hel ped
by unrebutted testinony that they never identified as acceptable
a career path or available position for which they were
qualified. Lee requested that he be assigned to purchasing, and
Rickman told Hilliard he had experience in graphic arts, civi
engi neering, and clerical work. But there were no vacancies in
these areas. As Hilliard testified, reassignnment of enployees
under the agreenment with Local 790 was based on the need to fil
a position, feasibility of each request, and cost. There is no
evi dence that charging parties nmade a request that fell under
these criteria. |In contrast, Henderson, Kogo, Box, Mrtin, Tate,
and Pfennig offered at |east sone indication of positions in
which they were willing to work. And certain enployees (Mrtin,

Tate, and Pfennig) found Local 39 positions acceptable while
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charging parties steadfastly objected to being assigned to
positions in that unit.

Ten enpfoyees were assigned to positions that they accepted.
These assignnents were nade after consultation with Hlliard, as
the agreenent requires. There is no evidence that charging
parties were better qualified than any of these enployees to fill
these positions or that charging parties even preferred any of
them These factors, coupled with the finding that charging
parties identified no available positions that were acceptable to
them argue against a finding of disparate treatnent in the
assi gnment process.

Contrary to the argunent advanced by charging parties, it is
difficult to see the individual assignnents they received
eventually as a formof disparate treatnent. The facts
surroundi ng each are summari zed bel ow.

| Charging parties assert that Nagle was assigned to a
position with no classification, specific duties, permanence, or
budget. This assertion, however, conflicts with the evidence.

Soon after his assignnent on August 26 to a custodia
position at Coll ege of Al anmeda, Nagle began perform ng work
assigned by Steinnmetz and he has done so since that tinme. He
al so serves as the evening adm nistrator. Moreover, he has not
been given neani ngl ess tasks. He has devel oped an evacuati on
exercise in fire drills and a disaster preparedness plan. By his
own adm ssion, the work given himby Steinnetz calls for

"i ndependent judgnment and thinking." On January 30, 1998, the
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Trustees officially classified Nagle as a staff assistant, range
51, and he has been Y-rated.

It is true that the classification Nagle now holds was |ate
in comng. However, Nagle played a significant part in the
delay. At no tinme did he informH Iliard of an acceptable
position or career path, and he resisted attenpts to classify his
position despite clear requests by Hilliard that he assist in
doing so. In a June 24, 1997, letter, Hlliard asked Nagle to
identify an acceptable position and indicated he would formally
classify the position at College of Alaneda if Nagle agreed, but
Nagle did not follow through. In July, August, and Cctober,
1997, Hilliard asked Nagle to conplete a position description
formso that his position at College of Al aneda could be
classified, but Nagle declined. Eventually, Nagle's position was
classified based on information provided by Steinmetz. This is
hardly the kind of evidence that adds up to discrimnatory
treat nent.

Ricknah's journey to a new classification was a little
shorter. Begi nning August 26, he worked for one week as a
cashier at Laney College. On Septenber 5, he was assigned to a
duplicating technician Il position in the "back room of the
medi a center after telling Crutchfield he wanted to work in the
instructional nedia department. Because that position was
pronmotional, on July 3, 1997, Ri ckman was reassigned to a
duplicating technician | position at the "front counter"™ of the

medi a center, effective October 1, 1996. Advancenent from a
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duplicating technician I to a duplication technician Il is based
on time-in-grade and a recommendation froma supervisor. There
has been no recommendati on that R ckman be pronot ed. In sum

Ri ckman worked in food services for about one week before his
request to be assigned to the nmedia center was granted. In the
wake of the elimnation of the entire Departnent, including

Ri ckman's own testinony that Harrison said the District
underesti mated the nunber of enployees who woul d not nove to

Al ameda County, the assignnent froma parking control attendant
position to a Y-rated duplicating technician position does not
suggest discrimnatory treatnent.

The process that resulted in Lee's reassignnment simlarly
cannot be viewed as discrimnatory. Like Nagle and R ckman, Lee
did not initially identify an acceptable position or career path.
There was no purchasing position available. He was assigned to a
custodial position in August 1996 because that was the only
position avail able. About six nonths later, in February 1997, he
was reassigned to a job in the photocopy center. Lee worked at
t he center until July 1997, when he indicated to Hilliard an
interest in the conmputer field. Alnost inmediately, Lee's
transition into conputer work commenced. He attended conputer
classes during the work day at District expense and began work in
the conputer field upon conpletion of the classes. Lee has been
Y-rated. Wiile Lee may not have found the assignnments prior to
hi s assignnent to conputer work acceptable, the alternative was

severance pay and term nation.
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In sum the charging parties have been Y-rated and
reassigned to positions in the District rather than term nated
wi th severance pay, an option available to Hilliard in view of
the fact that charging parties insist they have not been assigned
to nutually agreeable positions. It is true that the
reassi gnnents of Nagle and Lee took |onger than the others, and
Lee's position has not yet been classified officially. However,
considered in the totality of the record, these factors do not
tip the scale in favor of a finding that the District harbored an
unl awf ul ani rmus. *°

Based on the foregoing, it is concluded that charging
parti es have not established a nexus between their protected
activities and the District's conduct. Therefore, they have not
established a prinma facie case of discrimnation.

PROPOSED ORDER

Based on the foregoing findings of fact, conclusions of |aw,
and the entire record herein, the conplaint in Unfair Practice

Case No. SF-CE-1942, David Nagle, Janes Rickman, and Tinothy Lee

v. Peralta Community College District, is hereby dism ssed.

®The record indicates that classification issues related to
certain assignnents existed long after the subcontracting
deci sion was inplenmented and they were not confined to charging
parties. For exanple, as late as June 16, 1997, Hilliard,
Haber berger, Stewart, Box, Banks, Lawy, and charging parties
were neeting to negotiate unresolved classification issues.
VWiile it mght nake sense to resolve such issues finally, under
the totality of the circunstances presented here, the fact that
this has not been acconplished does not establish an unl awf ul
noti ve.
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Pursuant to California Code of Regulations, title 8
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself within 20 days of service of this Decision. The
Board' s address is:

Public Enpl oynent Rel ations Board
Attention: Appeal s Assistant

1031 18th Street
Sacranment o, CA 95814-4174

FAX: (916) 327-7960

I n accordance with PERB regul ati ons, the statenent of
exceptions should identify by page citation or exhibit nunber the
portions of the record, if any, relied upon for such exceptions.
(Cal. Code Regs., tit. 8, sec. 32300.)

A docunent is considered "filed" when actually received
before the close of business (5 p.m) on the |ast day set for
filing or when nmailed by certified or Express United States mail,
as shown on the postal receipt or postmark, or delivered to a
conmmon carrier prom sing overnight de[ivery, as shown on the
carrier's receipt, not later than the last day set for filing.
(Cal. Code Regs., tit. 8, sec. 32135(a); see also Cal. Code
Regs., tit. 8, sec. 32130.)

A docunent is also considered "filed" when received by
facsimle transm ssion before the close of business on the |ast
day for filing together with a Facsimle Transm ssion Cover Sheet
whi ch neets the requirenments of Cal. Code Regs., tit.8, sec.
32135(d), provided the filing party also places the original,

together with the required nunber of copies and proof of service,
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inthe U S mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c)
and (d); see also Cal. Code Regs., tit. 8, secs. 32090 and
32130.) |

Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed with the Board itself. (See Cal. Code Regs.,
tit. 8, secs. 32300, 32305, 32140, and 32135(c) .)

FRED D ORAZI O
Adm ni strative Law Judge
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